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Decision re: J. Robert Hunter, Acting Insurance %dainistrator,
Department of Huusing and Urban Development: Federal. Insurance
Administration; by Elmer B. Stuats, comptroller General.

Issue Area: Persornel Management and Compensation: Compensation
(305).

Contact: office of the General Counsel: General Government
Matters.

Budget Function: General Government: Central Personnel
Management (805).

Organization Concerned: Department of Housing and Urban
Development.

Authority: Vacancies Act (5 U.S.C. 3345-3349). 56 Coup. Gen. 137
; B-183012 (1976). 15 Stat. 168. 42 U.S.C. 3533a. 42 Camp.
Gen. 495. 55 Coop. Gen. 109. B-168424 (1977). U.S.
Constitution, art. II, sec. 2, cl. 2. 63 Am. Jur. 2d Public
officers and Employqos 504 (197).}. 32 Op. Atty. Gen. 139.

The Acting Insurance Administrator's nomination for
Administrator was withdrawn February 23, 1977. Statutes mandate
position may he. held only 30 days thereafter; after March 23,
1977, there was no legal autherity for anyone to serve as Actizg
Insurance Administrator. Subject appoirited Deputy Administrator
may fill vacancy only 30 days until nev Administrator is
confirted. Validity of Insurance Administratox's decisions
during unauthorized tenure may necessitate court resolution.
Nevertheless, salary payments will not be recovered, as he was
de facto employee. fAuthor/DJM)
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l OX u THU CCOMPTROLLUR OENGMPAL

WA . HI NGTON. D.C. 2054 a

ok FILE: 4-183M2 DATE: ab l
° MATTER OF: Acting Federal Insurance Administrator's status

and authority.

DIGEBT: 1. When nomilnation of incumbent Acting Insurance
Administrator for Administrator'. position was
withdrawn by President on February 21, 1977,
and no further noninations made for Senate con-
rirmation; the positiou may be filled by an Acting

Administrator only for 30 days thereafter, pur-
suant to VacanclVs Act. 5 U.S.C. £3 3345-3349.
After March 23, 1977. there was no legal authority
for incumbent or anyone else to serve as Acting
Insurance Aemniistrator.

2. Although Acting Insurance AdmInIstrawur was
appointed Deputy Administrator on May 23, 1977,
which job requires Deputvy to act in place of Admin-
istrator during his absence or inability to act,
this duty may not be performed until a new Admin-I iStrator has been confirmed since maximum statu-
tory period of 30 days to fill such vacancy under
Vacancies Act has already been exhausted.

3. Validity of decisions made by Insurance Admin-
istrator during period he was not authorized to'hold
position is in doubt and maay have to be resolved
ultimately by courts. Secretary is advised to ratify
those decisions with which she agrees to avoid con-
fusion about their binding effect in future.

4. It is not necessary for this Office to recover
salary payAents made to Acting Addiinistrator
during period he was not entitled to hold that
position since incumbent acted with full knowledge
of Secretary and President and may be considered
a de facto employee, entitled to reasonable value
of me services which equates to same amount as
his salary..

On December 9, 1976, we Issued decision B-183012, 56
Comp. Gen. 137, to the Secret aryo Housing and Urban Develop-
ment (MUD), in which we concluded that the position of Federal
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Insurance Administrator* established under 42 U.S.C. 3533a
1970). requires Pm vaidental nomination and Sente confirmation

under Article 1U 5 2, Cl. 2 of the Conutitutlon. We also stated
that in the described circumlatncen, we did not think it appro-
priate for this Office to take exceptica to the past payments of
compensation to the Incumbent Inzuranee Administrator who was
appointed to that posit0on by the Secretary of BUD prior to the
date of our decision In the belief that confirmation was unneces-
oary. However, since the Congress was not ther in 6easion, we
did not object to the payment of compensetlon to the IDCU 2bent for
a reasonable period of time following the date or the dec.jlon in
order to afford an opportunity for the President to present him to
the Senate for confirmation to the position of Federal Insurance
Administrator. This is a follow-up ducialon, which examines the
status of the incumbent Insurance F dmlniNtrator from the time of
our previous decision to date.

On Jenuary 1L 1077, former President Ford submitted the
nomination of the Incumbent, Mr. J. Robert Hunter to the Senate.
President Cairter withdraw Mr. lHunter's ncmination on February 21,
197?. Mr. Hunter, however, continued to serve as Acting Insurance
Administrator, with compeosation at the Ixocutive Level lV pay
scale.

Accordiug to a report received from the Secretary. [rD.
dated )Iray 2, 1977, it was decided, after a departmental review
of Mr. 13unter's status, and taking into consideration our decision
as well a subscquent events, that there was no longer legal author-
ity for Mr. Hiuiter to continue to serve ae scting Insurance Admin-
istrator. The report further stated that she had then" talren action"
to remove M.lr. Hunter from the position and that his name had been
submitted to the Civil Service Comnnaoion for the poaition of
Deputy Administrator.

We are Informed that on Ml.ty 4, 1977, the Clvii Service Commis-
sion received a request for Mr. Hunter's certification to the position
of Deputy Administretor, Federal Insurance Adminlotration, General
Schedule (GS) pay grade 17. W c have been told by a C.rnmielsion
officl21 that favorable action on the certification was c. -;ple'ed on
MLky ID, and communicated to BUD on M1.ry 23, 1977. Daring the
interim between M%-ay 4 and May 23, jlr. Hunter continued to serve
as Acting Administrator. In fact, we underrtard that idr. Hunter
has beea serving as Acting Administrator at all times In question,
signing decision letters, issuing regulations, and testifying before
the Congress in that capacity0
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Once Congress was in session and there was no Presldentlal
nomination for it to consider, the positon of Jawa.rrnee Adminis-
trator could only be filled temporarily in accordarce with the pro-
vislon. of the so-cUed "Vacancies Act."

6.U s,.C. 5 3346 0X970) provides as followu:

"When an officer of a bureau of an Executive depart-
ment or military department, whose appointment is
not veutrd in the head of the department, dies. re-
*ign.s or Is sick or absent, his first assistant,
unies, otherwise direcied by the President under nec-
tion 3347 of this title, shall perform the duties of
the office until a successor is appointed or the
absence or slckness stops.

S U.S.C. S 3348 provides that a vacancy caused by death or resigna-
tion may be filled temporarily under section 3345 for not more than
30 Clays. Section 3340 provides that a temporary appointment, desig-
nation, or assignment of one officer to perform the duties of another
under section 3348 mnsy rot be made otherwise than as provided by
that section, except to fill a vacancy occurring during a recess of the
Senate.

Al the cited sections are Cerived from the Act of July 23. 18Ba.
ch, 227, 15 Stat. 168. The legislative history of the Act makes it
clear that the provisions now codified as sections 3345 through 3349
of title 5 were intended to pr' ate unreasonable delays in submitting
nominations for offices subject to Sea:ate confirmation. In a debate
recorded in the Congressional Globe of February 14, 1868, when
the original Act was being considered, a Member of thb sponsoring
Comnmfttee, Mr. Trumbull, complained that under present law--

***** he [the President) le authorized to
supply those vacancies for six months without
submitting the name of a person for that purpose
to the Senate; ar4 it was thought by the Committee
to be an unreasonable length of time, and hence
they have limited it by this bill to thirty days.

The period of time was changed by floor amendment to 10 days, but
Increased to 30 days by the Act of February 6, 1891, which is the lime
limit now found in section 3348, supra.

We note that the nosition of Insurance Administrator has been with-
out a nominee for 4 months already, This appears to be precisely the
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sort of "unreasonable" delay the statute was enacted to prevent.
In the absence of any other statutory authority to fill the ponition
on a temporary basis outside the Vacancies Act, we conclude that
the 30-day limit is applicable, and began to run on February 22.
1977, the day after the President withdrew Mr. Hunter's nomlna-
tion. Thus, from 2*arch 24, 1977, to date, there was no legal
authority for anyone to perform the duties of the Insurance Admin-
istrator except the Secretary herself, in whom, by statute, all
the Adinnistratr,r's functions are vested.

In informal discuesions with HUD, prior to its decision to create
the position of Deputy Adminlatrdtor, it was argued that the Secre-
tnry has broad authority to delegate any or all of her functions to
* abordinate employees, (42 U.S.C. 3535(d)) and therefore it was
permissible for her to delegate all the functions relating to the
Insurance programs of HUD to Mr. Hunter in some capacity other
than as Acting Administrator. We concede that a literal reading
of the statute would permit the Secretary to refuse to give even a
properly appointed Administrator any of the duties that would
normally seenj appropriate to his officer However, in this case,
she tins already delegated the duties to an Administrator, and made
made them part of his job description. Once the period in wkhih
he may legally perform those duties has expired, any redelegation
to anbther position--particularly if the other position is ocruplad by
the same man who can no longer serve as Administrator--would seem
a patent circumvention of the Vacancies Act.

Wo next consider Mr. Hunter's status as Deputy Admirzstrator,
which began, as previously noted. on May 23, 1977. A similar
position was certified by the Civil Service Comriission on June 29,
1976, but was cancelled on January 10, 1977. The duties and respon-
sibilities which are the same both for the previously established
position and the current position, include the followings

"The Deputy Administrator for Federal Insurance
Administration assists the Administrator in the
performance of all of his duties and responsibIlities
and in general. is authorized to act for him both
concurrently And in his absence. He participates
with the Administrator in directing and coordinating
the Department's activities with respect to the many
major programs and responsibilities assigned to the
Administrator.

As Indicated by the position description, the Deputy Administrator
may act for the Administrator in the adaiilnistrator's absence. The
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foregoing appear. to contemplate a uituatlon in which there Is a
duty appointed Administrator who may be absent and unable to per-
form his duties for various reasonsh Including travel, slckness,
*tc. This is a duty commonly assigned to deputies or frlt a&ses-
tants throughout the Government and Is certainly not objection ble
per ae. However, simce the time hba long since expired when any-
one-whatever his title--may aerne as Acting Admlnintrator.
Mr. lianter may n2t perform that pert of hi. duties.

We are mindful of the practical diftc ultiea of being forced to
run a program with no one at the head to make decisions Until the
President submita a nomination to the Senate, however, such
decisions can only be made legally by the Secretary,

We hare received a number of Inquiries from members of the
Insurance industry and others vs to the legality and binding effect
of regulations issued and other decisions made by Air. Hunter as
Acting Administrator during the period he ws not authorizes to
hold that position.

In general, we have held that acts performed while a person
In serving In a de facto status, are an valid and effectual Insofar
an they concernfhe public and the rights of third persona ao though
he were an officer de jure. 42 Comp. Gem 495 (1253) and citations
therein.

A de facto officer or employee Is one who performs the duties
of an o61ce or position with apparent right and under color of an
appoliutment aid claim of title to such office or position. Where
there Is annoffice or position to be filled, and one acting under
color of authority fills the office or position and performs its duties,
his actions are those of a de facto officer or employee. See deci-
sion B3-180424, March 221B77377ad decisions cited therein. With
regard to defective or invalid appointments, the general rule is
stated in 63 Am. Jr. 2d Public Officers and Employees S 504 (1972)
as foflawas

1'The general rule Is that when an official person or
body has apparent authority to appoint to public office,,
and apparently exercisee such authority, and the per-
son so appointed enters on such office, and performs
its duties, he will be an officer do facto, notwithstanding
that there was want of power to appoint in the body or
person who professed to do no * * *, "

In the aforementioned case, however, the occupancy of the position
was not itself precauded by statute; it nas only the Individtal incumbent
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*who had not been validly appoiLnt I to the position. Court caes
on this question are aLao sparse, although we feel that ultimately
the questions raised by the Insurance industry spokesmen will have
to be resolved In that forum, We tend to agree with the Attorney
General who, in 1920, warned the Department of State, which had
beer. without a Secretary of State for a nuawer of days, that--

"* * * Subsequent to such temporary occupancy
of said Office and prior to confirmation by the Senate
of a successor nominated for the Office, It was uafer
for the officers of the Department of State not to take
action in any case out of which icgal rights might ariae
which would be subject to review by the courts."
32 Op. Atty. Gen. 139.

It is too late now to offer the same advice to HUD. We suggest that
the Secretary consider rnt'lication of those. actions and decisions
of Mr. Hunter with which she agrees, to avoid any further confusion
as to their binding effect.

.Finally, with respect to Mr. Huntels,'perconal situation, he was
not, as previously discussed, legally oc6upying the position of Inscr-
ance Administrator or Acting Adminibtrator from March 23, 1977, on,
and was not, an we underntand it, appointed to any other position in
HUD until May 23, 1977, when he became Deputy Administrator.
Therefore, he was not entitled to receive salary and relatdd benefits
from the Department. However, we cannot consider Mr. Hunter a
usurper, devoid of any color of authority. At all times relevant he
performed the duties of the office of Insurance Administrator with
the knowledge and apparent acqjuiescence of the Secretary and the
President. In our view, he meets the definition of a de facto offi-
cer r employee, discussed suprQ, and would be entiflfrelo eceive
the easonable value of his s~eivces. which we believe is compensa-
tion at the Executive Level IV pay scale. See 55 Comp. Gen. 109,
supra. It is therefore not necessary for us to take action to recover
thesalary paid to Mr. Hunter in the past. Since May 23, 1977. he
can only be compensated at the GS-17 level established for his new
position as Deputy Administrator.

Comptroller General
of the United States
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